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This is an appssl from a dacision of Hon. 
Mark A. Costantino rafusing to vacata appalianfa 
guilty plaa. Appallant claima tha plaa was takan 
in violation of Rula 11 F.R.Cr.P. 18 U.S.C. 42255 


ISBUl PRM IMTID 

Doaa tha raoord of tha procaading at which 
•ppallant antarad a guilty plaa show, aa raquirad 
by Rula 11 F.R.Cr.P., that tha plaa was antarad 
Itnowingly and with an undaratandiag of f t charga 
•nd that thara was a factual basis for tha plaa? 

aTATBMBMT 09 y|| 


on January 29, 1973, tha appallant antarad a 
guilty plaa to violating 10 u.S.C. 44841 and 846. 
following ralavant colloquy occur rad bat%»aan tha 
Court and tha appallant. 


Tha 
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THB OOORVi Mow* the eharg« to which 
you aro pleading guilty, under the 
Uhited States Code is a charge of 
oonspiracy. 

Mow, you east tell this Court in your 
own words, what conspiracy you say 
you ooeaitted? 

oiriHDMrr zRzzJouort well, i know z 
was - that Z was siv>posed to pick up 
at the tiM • 

TBI OOUSTt What*s that? 

DiriHCMR Z R Z Z AR P Yt Z knew what Z %#as 
going to pick up. That it «raa cocaine. 

fD OOORTt You %#ere going to pick 
OP cocaine? 

DByiMBhHT ZRZXARRYt Right. 

TBI GOURTi Of course, you can't 
obnspire with yourself. 

DiriBDBMT ZRZSRRRYt HO. 

TBI OOURTt Zn order to conspire, you 
have to have somebody else to conspire 
with. Zs that true? 

DBFBHnhHT ZIZIMUOfi Yes. 

THE <X>!7.'Zi Was there anyone else that 
you weir working with in this agreement? 

MfBMSMfT ZRZZARRYi Mo. Z was told by 
semeoae else to pick up that package. 

THB OOURTt You were told by someone 
else to pick op that package? 
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oimsAmr zrzsbarryi y«a. 

fHB OOUBTt And as a rasalt of that 
convarsation with sonaons aIsa, you 
than did pick up tha paekaga? 

MramAMT ZRZSARRYi Z want to pick 
it up and Z was caught bafora Z pickad 
it 

THI OOUKTt What's that? 

DIPIHDAWT ZAZZARRYi Z was caught by 
tha Padaral agants. 

THI COURTt You mrara caught. But you 
want with tha - 

NR. STKHKLi Could wa first - 
THB COURTS Prom 

DIPERDAMT ZRZSARRYt This fallow nsaw' 
at tha bar • 

NR. STBCHBLt Proa whoa did you pick 
up tha cocaina? 

OBPBHDMrr ZRZZARRYt Z want to a hotal 
rooa. Tha guy - Valansuala. That's 
tha nama. 


Tha subsaquant judgaant of conviction incorrectly 
•tatad that tha appellant had bean convicted of violating 
18 U.8.C. 6ft846 and 955 (illegal iwportation). This 
error has bean corrected under Rule 36 P.R.Cr.P. Still* 
it is important to tha ensuing discussion. 
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- Two WMks oarlior* a codafandant, Mr. Valanauala- 
Corraa, had antarad a guilty plaa bafora Judga 
Ooatantino to illagal li^portation. At that tina, 
tha following diacuaaion occurradt 


OBFBULAHT OORRSAi Whan Z arrivad 
at tha air^.'^rt z waa datainad by 
tha pollca, who found ma with tha 
ii^portation of contraband^ eocaina. 

THB OOinOTt Did ha know at tha tina 
that ha had oocaixia on hia paraon? 

OBFBNDAVT OORRIAt No« Z thought Z 
waa carrying marijuana. 

TBB aOORTt Zn any avant« ha waa 
carrying a drug into tha Unitad 
dbataa. Ooaa ha hava a llcanaa to 
carry a drug into tha Unitad Stataa? 

WBMDAtfT OORRIAt Wo. 

TBI OOURTt Zn any avant« ha agraad 
to carry a drug into tha unitad Stataai 
is that right? And thia drug tumad 
out to ba cocaina. 

ORFEWDAHT OORRIAt Yaa. 

TBI OOURTt And %faa ho involvad aa 
tha count aaya with tha othar two 
paraona namad tharain? 

DIFlMDAWr OORRIAt Yaa. 

TBI OOURTt On an agraawMnt to bring 
it into thia country? 

ItMFOtMMT OORRIAt Yaa» Z brought it in. 
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In hie opinion, the Court below relies on this 

earlier plea to support the requirement that the record 

reflect a factual basis for the plea. Wrote the Courtt 

On January 15, 1973, a codefandant, 

Jose Valensuela-correa, pleaded 
guilty and admitted his involvement 
with the petitioner and another 
codefendant. (Op. p. 3.) 

In addition to the colloquy at the time of both 
appellant's plea and Mr. Valensuela-Correa's plea, 
the Court below relied on appellant's pre-plea affidavit 
in airport of discovery and "arguments" (apparently of 
counsel) in support of a motion for a reduction in 
sentence, (op. p.4.) 


APPIUAMT'8 OUXLry PLIA NAS ACCBPTID 
XM VlDXATXOa OF RULE 11 F.R.Cr.P. 
BICAUSI XT DOBS HOT APPSAR OH THB 
W3 0BP a t THX TZNB THB PLBA NAS 
ACCVTRD (1) THAT THB PLBA NAS 
■■TBRRD KHDNZHOLY NZIH AM OHDBR- 
STAHDZBO OF THB CHARGE AMD (2) 

THAT THERE IS A FACTUAL BASIS lOR 
THB PLBA. 


***^ F.R.Cr.P. requires that the trial judge 
establish on the record at the time of the plea that 
ia a factual basis for the plea and that it was 
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•ntarad knowingly and with an undaratanding of tha 

eharga. Mgearthv v. Onitad Stataa. 394 U.8. 459 (1969) 

Manlay v. Oftitad 8tataa« 432 F.2d 1241, 1244 (1970); 

Onitad Stataa v. Whita ^ 483 F.2d 71, 73 (5th Cir. 1973) 

Zn thin Court aaid that tha trihl jodga 

■oat paraonally quaation tha 
dafandant at tha tlna of plaading 
about tha dafandant'a knowladga 
of tha natura of tha eharga and 
tha conaaqoancaa of tha plaa. 

Furthar, ha nuat danonatrata on 
tha record that ha haa aatiaflad 
hinaalf that thara la a factual 
baaia for tha plaa. 

Only with regard to plaaa taken before HeCarthv did 
tha Manlav Court allow Rule 11*o raquiramanta to be 
aatiafiad by rafaranca to tha entire record* 

With raapact to plaaa of guilty 
taken prior to April 2, 1969, %«o 
oonatrua tha holdinga of McCarthy 
and not to taquira any 

further inquiry into whether tha 
judge in accepting tha plaa of 
guilty had aatiafiad hiaaalf that 
thara waa a factual baaia for tha 
plaa if it ia apparent in tha 
record of tha caaa that thara %aia 
a factual baaia for tha plaa %#hioh 
%«aa known to tha judge who iapoaad 
aantanca. 
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MS SlUrthY «l»o th« lavortanca of satiafying 

»ula 11 on tha rooord at tha tima of plaai 


****>f* la no adaquata aubatltuta 
?*^“trating In tha raoo^d 

tha dafandant'a undaratanding of 
tha natura of tha eharga againat 

(394 U.S. at 470; aay>haaia 
in original.) 


Saa alao gmtQballo v. Mow 404 U.S. 257, 261 

(1971) (court 1, ro,»lr«S to -dovotop. on th. ro^rd. 
tho taetuol baaio for tha plaa...") (fophaalo In ori 9 tnal.) 
*“!• 11 toquiroa atrlet oooplianco with ita 

■^taa,' Snltt v, 3 „ , 

1360 (D. Vt. 1970) iftli IJiSJlaat flR* «** r. 2 d 1406 ( 3 d 
Cir. 1973). "A fallura to acrupuloualy coaply with 
«al. 11 wui invalldato a plaa without a ahowinp of 
oanifoat injoatic.- mutad itat.. y, cantor. 469 
F.2d 435, 437 (3d Cir. 1972). 


Thia oaaa illuatrataa tha li^portanca of atrict 
oo^pllanca with Rula 11. it aaa^ obvioua that tha Court 
balow waa quaationing tha appallant in tha baliaf that 
ha waa plaading guilty to conapiracy to lllagally import, 
not oonapiraoy to poaaaaa and diatributa. Tha JudgaaMnt 
of conviction aaya that appallant conapirad -to bring 
and poaaaaa on board an aircraft arriving in tha u.l. 
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a quantity of Oocalna Hydroohlorida, a Schadula jz 
narcotic drag sid»atanca« such narcotic drug controllod 
sobstanoa not boing part of tha cargo antarad in tha 
■anifaat and not baing a part of tha official sqppliaa 
of such aircraft.* Purthar* tha lowar court raliaa in 
its opinion on tha aarliar plaa of a oodafandant and hia 
iaplioation of bppallant. But at that aarliar plaa« 
tha oodafandant iaqplioatad appallant in an illagal 
inqportation. Appallant oontanda that tha racord indioataa 
that tha plaa tha Court "aooaptad* uay not hava baan 
tba plaa that uao intandad to ba givan. This quaation 
uDuld not hava arioan had tha loaar Court strictly 
foUowad Xula 11. 

Appellant# on tha racord# daniad participation in 
a conspiracy. Still# thara was no effort to explain 
*«hat basic acts* would hava had to hava baan proved to 
establish guilt of oonspiraoy or to axauina tha relation¬ 
ship "batwaan tha law and tha acts* charged. McCarthy 
at 467. Tha Court should *axplain tha a aa n i n g of tha 
ohaaga and what basic acts anst ba proved to establish 
guilt.” Woodward v. United States # 426 F.2d 959# 962 
(3d Cir. 1970.) united States v. fur in. 486 P. 2d 
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1363, 1369 (2d Cir. 1973), gnlfd Btmtm m v. 8«ntnr«. 290 
F.ad 51, 78-9 (2d Clr. 1960); gfaifd y. Airily. 

274 r.2d 179, 189-90 (2d Cir. 1960); Ifnifd gjti fltff " 

268 F.2d 256, 267 (2d Cir. 1959). 

At iMst wh«r« participation in tha vary crlM baing 
chargad - hara, oonapiracy - ia daniad, tha plaa ahoold 
not ba aooaptad unlaaa thia raquirad axplanation ia 

8t8taa v. cantor, aupra .. tha Court 
invalidatad a plaa whara tha raoord did not ahow -that 
tha court oorraotly atatad to [tha dafOndant], or that 
ha truly undaratood, tha alaaanta naeaaaary to prova 
tha oonapiracy ohargad....* at 438. 

Furthar, thara ia no avidanoa in tha raoord of 
another aaaantial alaaant of tha oriaa %fhioh appellant 
pled guilty to - diatribution. The plaa raoord iwdi f ra t a a 
only that appellant aMttad going to a mtal to pick up 
a controlled aubatanca and aaa arraatdd before ha did ao. 

Yi 479 F.2d 1265, 1266 (8th Cir. 1973). 

For thaaa two raaaona, than, tha failure to 

aathbUah on tha raoord at tha tlM of plaa that tha 
appellant undaratood tha charge and that thara uaa a 
factual baaia for it, tha plaa uaa aooaptad in violation 


of Aula 11. 
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Worth Carolina v. 400 U.S. 25 (1970)« tho 

only CMO oitod by tho Court bolow, la not in point. 

That oaaa hold only that undar cartain eonditiona it 
did not vioUto OoL Conatitution for a atata judga to 
acoapt a guilty plaa whan tha dafandant protaatad hia 
innocanca. Alford did not daal with tha raquiraawnta 
of Rttla 11, nor doaa thia caaa Involva an Alford aituation. 

I 

Tha hppallant'a guilty plaa ahould ba withdraim 
•Bd appallant ahould ba allowad to plaad anaw. 

Raapaotfully aubaittad, 

Natriok a Oatrow 

Attomaya for Appallant 


Of Ooonaal 

Sayuour Oatrow 
Staphan Oillara 
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